WETHICS

BRUCE H. AYDT, ABR®, CRB

Aydt, a REALTOR®, attorney,
and educator, is a 20-year real
estate veteran and is senior vice
president and general counsel
of Prudential Alliance,
REALTORS®, St. Louis.

He has been honored as
Educator of the Year by

both NAR and the Missouri
Association of REALTORS®.
Aydt (brucite@stlnet.com)
has chaired several

NAR committees,

including the Proféssional
Standards Committee.

[

/
\é‘f“/}[\&)'

50 REALTOR® MAGAZINE

<
L]

I've got a secret—do I tell?

Deciding when a duty of confidentiality begins

ou’re on a listing call at 1234 Sunrise.
The owner becomes very serious and
tells you she is in financial difficulty and

must sell quickly because her lender is

about to begin foreclosure proceedings.
You learn the next day that she has listed
with a competitor.

Two weeks later, you show the Sunrise
property to a buyer-client, and your buyer
wants to make an offer. Can you, should
you, or must you disclose to your buyer-
client the information
about the seller’s moti-
vation to sell?

The Code of Ethics
is silent on the matter.
A few years ago, the
Professional Standards
Committee considered
whether to impose an obligation of con-
fidentiality before the agency relation-
ship had been established but declined
to do so.

State law, however, may have some-

thing to say. If your state has defined

when confidentiality begins, look there.
But many states have not.

So what do you do? There are differing
opinions about the right way to handle
this situation. Some say there’s no con-
fidentiality until the listing agreement is
signed. Others say that confidentiality
exists because the information was
gained in the course of pursuing an
agency relationship (or, in some states,
pursuing a nonagency relationship that
requires confidentiality).

A middle course might say that the
practitioner should give the seller a

“Miranda warning” during the listing
call, telling the seller there’s no confiden-
tiality until a listing agreement is signed.

I believe the consumer should be pro-
tected. The situation is parallel to that of
a_client seeking the services of an attor-
ney, in which the attorney usually has a
duty to keep confidential the informa-
tion obtained in the course of determin-
ing the attorney’s employment.

In my opinion, either the seller should
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be told the information won't be held
confidential or the practitioner should
keep the information confidential. I don’t
think it’s right to let the seller’s informa-
tion be fair game unless it’s clear the sell-
er knows that.

What about the buyer-client? If you
take the Miranda position and have the
information, you should give it to the
buyer. But if you take the position that
the information should remain confiden-
tial, you should probably tell your buyer
that you're limited in what you can say
regarding the property. Granted, this isn't
an easy position to be in.

This is another area in which the real
estate professional can make a mark
above the norm. Think about it,
REALTORS®, and decide how you should
protect the public. [RM |




